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1 The above-entitled matter came on for hearing on Wednesday, 

2 July 9, 2008, commencing at 2:03 p.m., at the United States Patent and 

3 Trademark Office, 600 Dulany Street, Alexandria, Virginia, before Christine 

4 L. Loeser, Notary Registration No. 334477, Notary Public. 

5 JUDGE GARRIS: Counselor, as you know, you have about 20 

6 minutes to present your case. Please begin when you are ready. 

7 MR. MUENSTERER: I think I should go right away to the 



8 heart of the whole matter, which is the question of whether or not the 

9 examiner is correct in alleging that in example 1 of the Burrell reference, the 

10 U.S. 2003/0054046, there is described a composite which has a silver layer, 

1 1 and on top of that layer, a silver alloy layer which, according to the 

12 examiner, is not the silver layer in the sense as it is used here in the claims, 

13 and thus basically meets the limitations of the present claims, especially that 

14 there is no or substantially no antimicrobial metal, for example, silver and 

15 other metal form present on the exterior surfaces of the composite. 



16 In this respect, the examiner relies apparently on paragraph 195 

17 where it says, And this applies to this bilayered coating which has a 900- 

18 millimeter-thick base layer of allegedly silver, and then on top of that a 100 

19 nanometer layer of the silver alloy as interference layer. 

20 But when you read this paragraph 195, what is strange about it 

21 is already that it says the coating was analyzed by nitric acid digestion and 

22 so on. The coating was a binary alloy of silver with greater than 90 percent 

23 silver and oxygen with negligible contaminant. 

24 The question arises, why do we talk about the coating and not 

25 about the base layer and the top layer? If these layers are different, then you 

26 cannot simply say the coating was an alloy. 
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1 The base layer should be silver, top layer should be silver alloy, 

2 but when you look at the spattering conditions in table 1, one will see that 

3 both the base layer and the top layer were deposited in an argon-oxygen 

4 atmosphere. Both layers had the same oxygen content for weight percent in 

5 the atmosphere. 

6 Which means that explains why paragraph 195 doesn't talk 

7 about base and top layer because it doesn't matter which layer you talk 

8 about; they both have a little bit of silver in them. 

9 So if the examiner is right and the top layer is not a silver layer, 

10 then we don't have to worry about it because the base layer is not a silver 

1 1 layer either. 

12 I thought maybe this was just a typo or a mistake, but when you 

13 look at example 2 where they describe on the following page, on page 16, a 

14 monolayer coating of nanocrystalline silver, the same disclosure. 

15 The spattering conditions in table 2 for the single layer also 

16 show that there is some oxygen from the ~ in the atmosphere as the working 

17 gas. So that can only mean, once one reads the whole disclosure and 

18 understands the whole disclosure of Burrell, this makes a lot of sense. 

19 In both cases, of course, both in example 1 and example 2, the 

20 coating is a silver coating. What is special about this coating simply is what 

21 the - what actually is the whole gist of the invention of Burrell, that this 

22 coating has atomic disorder. 

23 Atomic disorder is explained, especially in page 4, paragraph 

24 42, where it says, among others - I'll read the paragraph because it's very 

25 important to understand what the inventors of Burrell had in mind. 
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1 The inventors have discovered that antimicrobial metals 

2 selected from one or more of silver or platinum or palladium are effective in 

3 the treatment of inflammatory skin conditions. 

4 These antimicrobial metals are formed with atomic disorder, 

5 such that ions, classes, atoms or molecules of the metals are released at a 

6 concentration sufficient to provide a localized antimicrobial and anti- 

7 inflammatory effect. 

8 In paragraph 43, it says, Without being bound by the same 



9 distribution that the nanocrystalline antimicrobial metals formed with atomic 

10 disorder are capable of releasing highly active classes of the antimicrobial 

1 1 metal which are responsible for the surprisingly enhanced antimicrobial 

12 activity with a surprising presence and so on, compared with other known 

1 3 antimicrobial metals such as silver salts, silver zeolites or silver metal and 

14 silver oxide, which has only minor solubility. 



15 So the atomic disorder that is introduced in the silver serves to 

16 increase the solubility of the silver, and also apparently why that's 

17 speculation, but what it says here, the silver is somehow released in the form 

18 of highly reactive species of silver as classes or whatever. 

19 The question is, how do you introduce atomic disorder in the 

20 silver? In this respect, Burrell basically gives examples of both physical and 

21 chemical means, how it can do it. 

22 The physical means are explained in the paragraph following or 

23 in paragraphs 121 to 124 where it says the preferred conditions which are 

24 used to create atomic disorder during the deposition process include a low 

25 substrate temperature, a higher than normal working gas pressure or ambient 

26 pressure to positions not using a working gas and maintaining the angle of 
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1 incidence of the coating flex of the surface to be coated at less than about 35 

2 degrees and preferably less than about 30 degrees. 

3 These are the physical ways to do it. Apparently, there are also 

4 chemical ways, and the chemical ways are explained in more detail in the 

5 paragraph starting 131 where it says, Atomic disorder may also be achieved 

6 in either or both of the base and top layers by preparing composite metal and 

7 materials, and these materials which contain one or more antimicrobial 

8 metals in a metal matrix which includes atoms or molecules different from 

9 the antimicrobial metals. 



10 And then when you read through paragraphs 132 through 136, 

1 1 basically you can find out what happens in example 1, namely that in both 

12 the top and the bottom layer or base layer, atomic disorder is created by 

13 using inclusion of oxygen, either as gas or as oxide or whatever, in small 

14 amounts, of course. 

15 But this would create the necessary atomic disorder. That's the 

16 silver layer, of course, but a silver layer with enhanced solubility and 

17 probably also capable of releasing more active species than one would 

18 otherwise expect. 

19 Especially in paragraph 136, it says the most preferred 

20 composite coatings are formed by sputtering silver under conditions set out 

21 above in an atmosphere containing oxygen so as to form a coating of silver 

22 as a composite coating with oxygen. 

23 So it is a coating of silver but it is a composite coating, meaning 

24 there is some atomic disorder introduced. That is basically what it is about. 

25 The question is, why do we have two layers, one base and one 

26 top layer? Well, one has to understand what it takes to have an interference 

27 layer that shows the color. 
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1 Some explanation in that regard can be found in paragraphs 81 

2 to 83 of Burrell, where it says an interference color is produced when light 

3 impinges on two or more partly reflected surfaces separated by a distance 

4 which bears the right relationship to the wavelength of the light to be 

5 removed by instructive interference. 

6 When you read through paragraphs 82 and 83, you will 

7 understand what really happens is that there are two interfaces in this 

8 composite material. One is between the top layer and the base layer and one 

9 is between air and the top layer. In both interfaces, there is some reflection. 

10 What is also, of course, necessary is that at least the top layer is 

1 1 partly light-transmissive because some light needs to get to the second 

12 interface, but when you have these two interfaces separated by a distance 

13 that is suitable for creating destructive interference, you'll get a color. 

14 And basically, only the thickness of this layer, if it is of the 

15 right order of magnitude, like, for example, 100 nanometers, like the top 

16 coating in example 1, you will get a color. 

17 When you look at, for example, paragraph 196 of Burrell, 

18 which also is still example 1, you will see that just by varying the thickness 

19 of the top layer, you get different colors. 

20 In one case, 100 nanometers are described as affording a blue 

21 color. According to paragraph 196, 140 nanometers have a yellow color and 

22 a shorter distance, meaning a smaller thickness of, say, only 65 nanometers, 

23 will get the color into the even more ultraviolet range of purple. 

24 So that's all that is described in example 1, because you have 

25 two layers which are slightly different, apparently, because the sputtering 

26 conditions, not the target or the working gas, but when you look at the power 

27 and this voltage of the sputtering, you will see a slight difference. 
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1 That's apparently enough to create some difference between 

2 these two layers. 

3 JUDGE HASTINGS : So your position is that both layers -- 

4 MR. MUENSTERER: Silver layers. 

5 JUDGE HASTINGS: -- either have no anti -microbial metal in 

6 metal form - or both layers have antimicrobial metal in elementary form. 

7 MR. MUENSTERER: Yeah. 

8 JUDGE HASTINGS: Even though the examiner has 

9 interpreted the top coating as being an oxide, and therefore, there's no metal 

10 in elemental form because it's an oxide. 

11 Do you agree that if it were an alloy or oxide, that it doesn't 

12 have metal in elemental form? 

1 3 MR. MUENSTERER: Well, not even in this case because the 

14 question here is they call it an alloy, but what it actually or apparently is, it's 

15 just an inclusion of oxygen. 

16 They call it alloy. An alloy, I'm not aware that you can have an 



17 alloy between a metal and a nonmetal anyway. But what it really means, it 

18 becomes entirely clear from the whole disclosure of Burrell is that there is 

19 some oxygen in the crystal lattice of the silver which creates a kind of a 

20 distortion, and atomic disorder, apparently that is enough to increase 

21 solubility of the silver. 



22 I wouldn't have a problem if this is really an alloy and this is 

23 not elemental silver. Then the base layer is not an elemental server either, 

24 then we are talking about something completely different. 

25 JUDGE HASTINGS: You have dependent claims that say that 

26 your antimicrobial metal, for claim 139, for example, says that the 
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1 antimicrobial metal comprises at least one of a list of elements and alloys 

2 comprising one or more of these metals. 

3 So I think there's some confusion with the language here 

4 because what you are saying that you have no metal in elemental form, but 

5 then your own claims say that the metal can be an alloy. 

6 MR. MUENSTERER: I see that -- you will also see here, I am 

7 almost certain — which claim were you referring to? 

8 JUDGE HASTINGS: That was 139. I'm just trying to 

9 understand the terminology you used in this. 

10 MR. MUENSTERER: I'm almost certain all these 

1 1 antimicrobial metals are metals, which means you can form alloys of these 

12 metals but you cannot -- 

13 JUDGE HASTINGS: Right. If it was an alloy, would you say 

14 that it was there in elemental form? So now ~ my question was, if an 

15 antimicrobial metal is in an alloy form, is it in elemental form as precluded 

16 by your claim? 

17 MR. MUENSTERER: This is not the question. From my 

18 understanding is that an alloy can only be formed between metals and not 

19 between - I have never heard about an alloy of metal with oxygen. It's an 

20 oxide, maybe, but it's not, or in this case, maybe an inclusion compound. 

21 But they call it alloy but one has to understand what alloy in 

22 this particular context means. It is not an alloy in the classical sense. 

23 As I said, if there is an alloy, if you accept this is as an alloy 

24 and it is not elemental form then, then the base layer is not in elemental form 

25 either, then you don't have a silver layer as such, because the base layer is 

26 also formed with oxygen and this is not a coincidence. 
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1 This is apparently really intended because in both layers, they 

2 try to create -- it wouldn't make sense to create atomic disorder in the thin 

3 layer and not in the thick layer, which eventually will be their main source of 

4 silver in the whole composite. 

5 So it makes perfect sense. As example 2 shows, it's not -- 



6 example 2 would not have a silver layer at all because in example 2, it's also 

7 deposited with oxygen in the atmosphere and it even says that there is an 

8 oxygen content. It doesn't say oxygen content but it says the coating was 

9 tested and was found to have a weight ratio of reaction product of silver of 
10 between 0.05 and 01. 



11 In this case, they call it the reaction product, not an alloy, but it 

12 is made under the same conditions. 

13 JUDGE HASTINGS: I think the examiner's position is a little 

14 bit broader than just example 1 . In the response to your arguments, he 

15 points out that Burrell prefers the metal is present in the skin-facing layer; 

16 however, the reference does not require it present on any external surface. 

17 And I just would like to point out - and you seem to recognize 

18 this in your brief, too - in paragraph 1 14 of Burrell, it says the coating is 

19 applied to one of more of the dressing layers, but is most preferably applied 

20 at least to the skin-facing layer. 

21 I think that the position is that even though it is most preferable 

22 to apply the antimicrobial metal to the skin-facing layer, there is a 

23 suggestion here in Burrell that you could have it inside the layers of this 

24 dressing and not on the skin-facing layer. 

25 MR. MUENSTERER: No. It doesn't say applied to the inside 

26 layer. It only says the coating is applied to one or more of the dressing 

27 layers. 
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1 JUDGE HASTINGS: What are the other layers? There are 

2 four layers here, three layers. 

3 MR. MUENSTERER: No. Example 1 actually gives you the 

4 answer. It has the - paragraph 197 says that two of these coated layers were 

5 welded together, and in both you had both on the outside, and on the inside, 

6 as outer surface, you had the silver layer. 

7 So preferably it is still in contact with the wound, but in this 

8 case, it's even in addition to that on the outside layer. That's what Burrell 

9 teaches and there's no suggestion whatsoever. 

10 Frankly, when you think about it, it wouldn't make much sense, 

1 1 prima facie, to have the silver that is supposed to exert the antimicrobial 

12 effect hidden away from the skin where it is needed. Burrell does not 

1 3 exemplify otherwise, such as you can have the silver layer somewhere inside 

14 the composite. 

15 But I agree, example 1 even shows that you can have the silver 

16 layer not just on the surface of the — that is supposed to come into contact 

17 with the skin, but also on the surface that is on the outside. 

18 Apparently, in this case, only to indicate that the coating has 

19 been activated by water and humidity. It's easier to see on the outside than 

20 on the inside, say, when the composite is already applied to the skin, you 

21 will not really see the color change anymore. But it is still there on the 

22 outside so you will see it there at least. 

23 There is one thing that I also wanted to mention, and of course, 

24 I'm available for any other questions you might have. That has to do with 

25 the claims that we cite, a certain amount per square meter of silver, the 

26 claims that we have, independent claims that have been separately argued. 
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1 And I noticed in the examiner's answer where we point out that 

2 while in Burrell, it's 1,000 nanometers thick and that means about 1,000 

3 milligrams per square meter, whereas in the claims, we have a limit to up to 

4 600 or even lower. 

5 The examiner comes back and says, Well, you know, that's one 



6 of the last, on page -- bottom of page 12 of the examiner's answer, where the 

7 examiner says — basically says, When you calculate the amount of silver per 

8 square meter from the broad range that is, for example, given in one of the 

9 dependent claims of Burrell, then you can get down to up to 100, as low as 
10 150 milligrams per square meter. 



11 It is to be pointed out that this broad range applies to all of 

12 these antimicrobial metals that are mentioned in Burrell plus, and that's 

1 3 where I wanted to point out also, is that there may be a reason or there is a 

14 reason why there is 1,000 nanometers in example 1 of Burrell. 

15 When you go to paragraph 125 of Burrell, you will find that 

16 you wouldn't want it -- it's apparent anyway. You wouldn't want to waste 

17 any silver. If you can get the same effect with less silver, then you probably 

18 would do it. 

19 But Burrell specifically mentions it and says in paragraph 125, 

20 For economic reasons, the thin metal has a thickness no greater than that 

21 needed to provide the use of antimicrobial metal species on a sustainable 

22 basis over a suitable period of time and to generate inside an interference 

23 color. 

24 Within the preferred range, thicknesses set out above, there is 

25 no range above, but anyway, the thickness was rare with the particular metal 

26 in the coating which raised the solubility and abrasion in the system and with 

27 the degree of atomic disorder in and thus the solubility of the coating. 
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1 So what you can take from this paragraph is that the 1,000- 

2 nanometer coating in example 1 of Burrell is a thickness no greater than 

3 needed, and so it doesn't appear that - from Burrell it's obvious, it's clear 

4 that the 1,000-nanometer thickness is there for good reasons, not because 

5 they wanted to waste silver but it was apparently the amount needed to 

6 provide release of antimicrobial metal species on a sustainable basis over a 

7 suitable period of time. 



8 So that, I think, takes care of the examiner's argument in that 

9 respect, too. 

10 I also just wanted to point out again that the examiner says, 

1 1 with respect to the superabsorbent, that there's a reference that discloses a 

12 polymer that has a very high rate of acrylic or methacrylic acid ester. I just 

13 wanted to point out again that this is clearly not enough to conclude that this 

14 must be a superabsorbent polymer. 

15 These superabsorbent polymers usually have close to 80, 90 or 

16 even 100 percent of the acrylic acid. They have to in order to be capable of 

17 absorbing several times their own weight of water. That's basically what I 

1 8 wanted to point out. 

19 JUDGE G ARRIS: Thank you, sir. Let me ask if there are 

20 questions. 

21 JUDGE TIMM: No questions. 

22 JUDGE G ARRIS: Judge Hastings, any further questions? 

23 JUDGE HASTINGS: I don't think so. No, nothing. 

24 JUDGE GARRIS: Sir, thank you very much for coming in and 

25 helping us to understand this appeal. 

26 MR. MUENSTERER: My pleasure. Thank you very much for 

27 listening. 
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Whereupon, the proceedings at 2:29 p.m. were concluded. 
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